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48 Arlington Heights v. Metropolitan Housing Development Corp.

from violent prisoners if he would describe the
murder of the young girl. At Fulminante’s trial for
the murder, the prosecution used the account he
gave to the informant in combination with other
evidence, and Fulminante was found guilty of first-
degree murder.

The justices agreed that the confession had
been coerced and that it should have been ex-
cluded from the mial. Disagreeing on almost every-
thing else, the jusdces issued two rulings. In regard
to the central issue, Chief Jusice William H.
Rehnquist, speaking for a 54 majority, held that
use of a coerced confession may be excused as a
“harmless error” if other evidence is adequate to
support a guilty verdict. Rehnquist argued that the
Supreme Court had accepted harmless error anal-
ysis is regard to other “wrial errors” just as detrimen-
ual to a defendant. Justdce Byron R. White, speaking
for a different 5-3 majority, ruled that the impact of
Fulminante’s confession had not been shown to be
harmless beyond a reasonable doubt. This ruling
meant that Fulminante was entitled to a new trial in
which his confession would not be admitted.

Thomas T. Lewis

SEE ALSO Brown u. Mississipps; Due process, proce-

. dural; Exclusionary rule; Fifth Amendmeng Harris
.- & New York;, Self-incrimination, immunity against.

Arlington Heights v. Metropolitan
Housing Development Corp.

CrraTION: 429 U.S. 252

DATE: January 11, 1977

IssuE: Racial discriminadon by a governmental
agency - :

SIGNIFICANCE: The Supreme Courtreaffirmed the
principle that a governmental policy will not be
judged unconsttutional solely because it has a
disproportonate impact on a particular race.

A nonprofit developer wanted to construct low-
and moderate-income housing units in a largely
white suburb of Chicago. A major goal of the pro-
ject was to promote racial integration in the com-
munity. The suburb’s board of mrustees refused to
rezone the region for multple-family dwellings,
thus killing the project. The federal court of ap-
peals ruled that the denial of rezoning violated the
Fourteenth Amendment because its “ultimate ef-

fect” was discrimination against racial minorides.
By a 7-1 vote, the Supreme Court reversed the
lower court’s ruling. Based on the recent prece-
dent, Washington v. Davis (1976), Justice Lewis F.
Powell, Jr., explained that proof of a “racially dis-

criminatoryintent” was necessary in order to estab- -

lish a constitutional violadon. From the official
minutes and other evidence of the case, Powell
concluded that the challengers had “simply failed
to carry their burden of showing that discrimina-
tory purpose was a motivating factor in the Vil-
lage’s decision.™

Thomas T. Lewis
SEE ALsO Equal protection clause; Jones v. Alfred
H. Mayer Co.; Race and discrimination; San Anto-
nio Independent School District v. Rodriguer; Washing-
ton v. Davis; Zoning.

Articles of Confederation

DaTE: 1781

DESCRIPTION: First written blueprint for organiz-
ing a compact of the American colonies.

SIGNTFICANCE: The Articles of Confederation pro-
vided the first American system of government,
although they did not create a judicial system.
Theyalso were a precursor to the Tenth Amend-
ment. .

Drafted in stages from 1776 to 1777 but not ratified
untl 1781, the Articles of Confederation extended
and revised the existing understanding of diffused
authority and state autonomy. Richard Henry Lee,
Samuel Adams, John Dickinson, and Roger
Sherman, among others, assisted in the drafting of

_ thedocument. Although regarded in 1781 asa reli-

able consttution, the accepted modern view of the
artcles is that they were a dismal failure in all re-
spects. The articles could not provide for a system
of popular rule or supply the young regime with
the security measures that were needed to ensure
itssurvival. The critdcs of the articles usually cite the
plan’s inability to endow a natonal government
with the power to levy taxes or regulate commerce,
thereby discouraging all efforts at national cohe-
sion. The articles, in other words, embodied the
political tensions within American politics during
the period berween the signing of the Declaradon
of Independence and the Constirutional Conven-
don.
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The ardcles possessed the means for affirming
popular rule, diffusing political authority, and al-
lowing fora svstem of government. Asin the case of
the Declaration of Independence, the artcles per-
petuated the original design for the territorial divi-
sion of the country, into independent and sov-
ereign states, a “perpetual union.” Article II
described the nature of the alliance: “Each state re-
@ins its sovereignty, freedom and independence,
and every power, jurisdiction, and right, which is
not by the Confederation expressly delegated to the
United States in Congress assembled.” Articles m
and IV, antecedents of the Tenth Amendment, af-
firmed the nature of their “league of friendship”
and provided for the extradition of fugidves. Art-
cle V presented a system of representation for the
states in Congress that allowed for each state to
have no less than two and no more than seven dele-
gates. Articles VI and VII concerned limitations on
the states regarding the conducting of foreign af-
fairs and natonal security. Article VII detailed
how the costs of war would be defrayed and Ard-
cle IX outlined the powers of Congress, the only
branch of government estmblished by the docu-
ment. The last four artcles discussed various as-
pects of the “perpetual” union.

The articles confirmed the centrality of the
states, thus placing the relationship between the
governed and the government at the state level in-
stead of the natonal level. The artcles also pro-
vided that the respective states, not the federal gov-
ernment, would protect citizens’ privileges and
immunides. As a genuine precursor to the Tenth
Amendment (which reserved for the states or the
~ people those powers not delegated to the United
States by the Constitution), the articles limited the
power of the federal government and strength-
ened state prerogatives,

FURTHER READING

Hoffert, Robert W, A Politics of Tension: The Articles of
Confederation and American Political Ideas. Boul-
der: University Press of Colorado, 1991,

Jensen, Merrill. The Articles of Confederation. 1940.
Reprint. Madison: University of Wisconsin
Press, 1970.

Moore, Wayne D. Constitutional Rights and Powers of
the People. Princeton, N J.: Princeton University
Press, 1996.

H. Lee Cheek, Jr

SEE aLso Constirution, U.S.; Constitutional Con-
vendon; Declaration of Independence; Federal-
ism; State action: State constitutions; States’ rights;
Tenth Amendment.

Ashwander v. Tennessee Valley
Authority

CrraTioN: 297 U.S. 288

DATE: February 17, 1936

IssuE: Construtionality of the Tennessee Valley
Authority (TVA)

SIGNIFICANCE: The Supreme Court upheld the
constitudonality of the TVA, including its right
to sell electricity. In a concurring opinion, Jus-
tce Louis D. Brandeis formulated influendal
guidelines concerning when the Court will de-
cide consttutional questions.

When the TVA sold “surplus power” to a private
udlity company, minority shareholders went to
court to annul the agreement. Speaking for an 8-1
majority, Chief Justice Charles Evans Hughes ar-
gued that the TVA had been built for national de-
fense and for the improvement of navigation,
which were legitimate interests of the national gov-
ernment. He added that Ardcle IV, section 3, of the
U.S. Consttution authorized Congress to dispose
of property legally acquired. Dissentng, Justice
James C. McReynolds accused the majority of using
a fictiious rationale, since the main purpose of the
TVA was to produce and sell electricity.

Although concurring with the decision, Justce
Brandeis argued that the Supreme Court should
not have even addressed the constimutional ques-
don because the case involved only an internal dis-
pute among shareholders. He codified rules for
the Court to follow. First, the Court will not deter-
mine consdmutional questons in a friendly, non-
adversarial proceeding; second, the Court will not
anticipate an issue of constimatonal law: third, the
Court will not decide a consdrutional Question
unless necessary to resolving the case at hand;
fourth, the Court will not formulate 2 principle of
constitutional law broader than necessary for re-
solving the case; fifth, the Court will not decide on
the validity of a statute unless a plaindff has been
injured by its operation; and sixth, before deciding
thata statute is unconstdtutonal, the Court will first

_
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492 Interstate compacts

SEE ALs0 Commerce, regulation of; Common car-
riers; Interstate compacts; Judicial review; Munn v
Illinois; National Labor Relations Board v. jones and
Laughlin Steel Corp.; Progressivism; Sherman Ant-
wust Act; Wabask, St. Louis, and Padific Railway Co. v.
Ilinois; Wickard v. Filburn.

Interstate compacts

DESCRIPTION: Conuacts between two or more
states binding them to certain specified provi-
sions of an agreement.

SIGNIFICANCE: States may cooperate with each
other through creaton of interstate compacts.
Enforcement and amendment of these com-
pacts falls under the jurisdiction of the Supreme
Court

The U.S. Constitution provides for a federal gov-
erning system, with those powers not exercised by
the federal government being rewained by the
states. According to Artcle I, section 10, of the
Constitution, with the approval of Congress, states
. can enter into interstate compacts that involve
- such matters as water resources, navigation, poltu-
. .don conwol, portdevelopment, or management of
offenders of the law. Compacting states are bound
10 observe the terms of the agreements, even if the
terms are inconsistent with other state laws. Be-
cause compacts have the force and effect of statu-
tory law, they take precedence over any conflicting
state laws.

In the late 1990's interstate compacts governing
allocation and flow of water were targeted by envi-
ronmentalists in order to protect western rivers
and forests. An environmental group known as the
Forest Guardians filed suit in the Supreme Court
under the Clean Water Act. the Endangered Spe-
cies Act, and the Natonal Environmental Policy
Act 1o force federal and state agencies to address
environmental problems created bv interstate
compacts and bring the compacts into compliance
with environmental laws. In addition, in the late
1990’s, the U.S. Department of Justice pursued
amendments to interstate compacts regarding the
supervision of probationers, parolees. and fugi-
dves from the law.

Alvin K Benson
SEE ALs0 Common carriers; Fugidves from justice;
State action: Swates’ rights: Tenth Amendment.

Iredell, James

IDENTIFICATION: Associate justce (May 12, 1790-
October 20, 1799)

NOMINATED BY: George Washington

BoRN: October 3, 1751, Lewes, England

DrED: October 20, 1799, Edenton, North
Carolina

SIGNIFICANCE: Serving on the Supreme Court for
nearly a decade, Iredell was a supporter of judi-
cial restraint, a strict constructionist, and de-
fender of the Constitution’s original design.

Born in Lewes, England, Iredell spent his child-
hood in Bristol. The eldest of five sons born o
Francis and Margaret McCulloh Iredell, he was
forced to leave school after his father suffered a de-
bilitating stroke in 1766. With the assistance of rela-
tves, Iredell came to America in 1768 to acceptan
appointment as comptroller of the customs in Port
Roanoke in Edenton, North Carolina. The young
man’s salary was sent directly to his parents. A gre-
garious person, Iredell quickly made friends, in-
cluding many of the most talented citizens of
Edenton. He began legal studies under the tute-
lage of Samuel Johnston, who would later serve as
governor of North Carolina. Iredell also married
Johnston’s sister, Hannah, in 1773.

In 1770 Iredell was licensed to practice law in
the lower courts of the colony, and in 1774 he was
allowed to0 practice law in the superior courts. In
1774 he was also promoted to collector of the port
at Edenton. During this period, Iredell published
various tracts urging a healing of relations between
England and America, while expressing concern
about the violation of the colonists’ chartered
rights as Englishmen. With great precision and re-
straint, Iredell presented a series of thoughtful
commentaries that served as a defense of the
American posidon. The central problem of the En-
glish system. according to Iredell, was a weak judi-
ciary, unable to defend the consttution against the
usurpations of Parliament and the Crown.

Iredell was appointed to serve on a commitiee
to revise the statues of North Carolina in 1776
and elected by the general assembly to serve as a
superior court judge, the equivalent of a state
supreme court judicial post, in 1777. He served
in this capacity for six months. After serving as
North Carolina’s attorney general, Iredell re-
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turned to his law pracdce and condnued to de-
fend colonists’ positons in his speeches and writ-
ings. By the ume of the Consttutional Conventon,
Iredell was a highly respected jurist and legal theo-
rist

Iredell was elected as a delegate to North Caro-
lina’s first radfying convendon. Under the pseud-
onym “Marcus,” Iredell had already published
an essay endded “Answers 1o Mr. Mason's Objec-
tons to the New Consdtution,” defending the
Consdrution as a moderate document that would
correct the weaknesses of the Ardcles of Con-
federadon. He was one of the most articulate and
influendal of the Federalist advocates of the Con-
sttudon; however, as Iredell had andcipated, the
initial attempt at ratdificadon failed. A second
conventon was held in November, 1789, and the
Constitudon was ratified. In defense of the Const-
tuton, Iredell stated that “no power can be exer-
cised but what is expressly given.” For Iredell, the
adoption of the Constitution was an improvement
because it provided for a separaton of powers
and affirmed state sovereignty. His thoughtful de-
fense of the need for radficaton atracted many
admirers, including President George Washing-
ton, who appointed Iredell to the Supreme Court
in 1790.

As an associate justice, Iredell was an original
thinker and representatve of southern federalism.
In his decisions and legal analysis, he differed sub-
standally from his colleagues, including Chief Jus-
tice John Jay and Justice James Wilson. In the case
of Chisholm v. Georgia (1793), the judiciary's firstre-
evaluadon of the federal arrangement after radfi-
cadon, Iredell provided the lone dissent, arguing
that a citizen of one state could not sue another
state in federal court. The other jusdces claimed
the plaindff had a right to be heard. Iredell sug-
gested that “each state in the Union is sovereign as
to all powers reserved.” In 1798 the states ratified
the Eleventh Amendment, which overturned the
Chisholm decision and affirmed Iredell’s criticism
of implied power and defense of state authoriry. As
the first justice to articulate a strict constructionist
view of the Constituton, Iredell was a representa-

James Iredell. (Albert Rosenthal/Collection of the
Supreme Court of the United States)

tve of a school of interpretation that continues to
influence judicial decision making.

FURTHER READING )

Bradford, M. E. “James Iredell: An Old Whig in
Edenton.” In Against the Barbarians. Columbia:
University of Missouri Press, 1992.

Graebe, Christopher. “The Federalism of James-
Iredell in Historical Context.” North Carolina
Historical Review 69 (1990).

Higginbotham, R. Don, ed. The Papers of James
Iredell. 2 vols. Raleigh: North Carolina Division
of Archives and History, 1976.

Wexler, Natalie. “James Iredell.” In American Na-
tional Biography. New York: Oxford, 1999.

H. Lee Cheek, Jr.

SEE ALSO Chisholm v. Georgia; Constitutional Con-

venton: Eleventh Amendment; Federalism.
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596 Martdn, Luther

concluded that the convictdons should be over-
turned because the conditons specified in Milligan
had not been satsfied. Duncan, like Milligan, speaks
both of the permissibility of martal law and of the
limits upon it. In both cases, however, the Court is-
sued opinions only after hosdlides were over.

FURTHER READING

Corwin, Edward S. Total War and the Constitution.
New York: Alfred A. Knopf, 1947.

Fairman, Charles. The Law of Martial Rule. 2d ed.
Chicago: University of Chicago Press, 1940.

Neeley, Mark E. The Fate of Liberty: Abraham Lincoln
and Civil Liberties. New York: Oxford University
Press, 1991.

Rankin, Robert. When Civil Law Fails. Durham,
N.C.: Duke University Press, 1939.

Rossiter, Clinton. Constitutional Dictatorship. Prince-
ton, N.J.: Princeton University Press, 1948.

. John E. Finn

SEE ALs0 Civil War; Duncan v. Kehanamokw; Habeas

corpus; McCardle, Ex parte, Military and the Court;

Milligan, Ex parte, Presidental powers; War and

civil liberdes; War powers.

Martin, Luther

IDENTIFICATION: Founder, lawyer, and statesman

BoRrn: c. February 20, 1748, near New Brunswick,
New Jersey

DrIED: July 10, 1826, New York, New York

SIGNIFICANCE: As a delegate to the Consttutonal
Convention, Martin defended state sovereignty
and the diffusion of political authorirty. He also

earned a lasting reputadon as a trial attorneyar- -

guing cases before the Supreme Court.

Martin was born in New Jersey to a familv of modest
means. He graduated with honors from the Col-
lege of New Jersey (later Princeton University) in
1766. He spent several vears teaching before pre-
senting himself to be examined for admission to
the Virginia bar. Martn passed the licensing exam-
ination and traveled to the western regions of Vir-
ginia, Maryland, and Pennsylvania, before starting
a law practice on Maryvland's eastern shore.

By 1774 Martin had become associated with ef-
forts to declare independence. He was elected to
the Committee of Observation in Somerset County
and as 2 delegate to the Provincial Congress in

Luther Martin. (Archive Photos)

Annapolis. Martin, who had auracted the attendon
of the revolutionary leaders in Maryland, was also
appointed as attorney general of the state in 1778,
a post he would hold for twenty-seven years. He
briefly fought in the Revoludonary War and con-
tnued to practice law. Martn was elected to the
Confederation Congress in 1784, but his official re-
sponsibilides prevented him from auending.
When the Maryland legislature selected dele-
gates to the Consdtutional Convention, Martin was
elected and accepted the appointment. He partici-
pated in the Convention from June 9, 1787, until
September 4, departing from the gathering in pro-
test with his fellow Marviand Antifederalist, John
Francis Mercer. Itis generally assumed that Martin
was one of the authors of the New Jersey plan that
strengthened the authoritv of Congress, while
maintaining the system of representation con-
tained in the Articles of Confederation. Martin’s
criticism of the Constitution and his participation
in the Convention is frequenty misunderstood. He
believed that the Articles needed reform and was
much more than a thwarter of change. According
to Martn. the federal government’s purpose was to
protect the states. Moreover. Martin contributed
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substandally to the development of the consttu-
tonal order that would emerge from the Conven-
tdon, including the introduction of the electoral
college. He explained his concerns about the Con-
strution to the Marviand delegation and to George
Washington before departing from Philadelphia.

In 1788 Martin presented his objections to the
Maryland legislature and published his comments
as The Genuine Information, He supported inclusion
of a bill of rights to protect the states and their cig-
zens from the federal government. Elected as adel-
cgate to the Maryland radfication convention in
April, 1788, Martn was unable to participate in de-
bate as the result of laryngids.

After the adoption of the Bill of Rights in 1791,
especially the Ninth and Tenth Amendments, Mar-
tin was more favorable toward the Constitution. As
the result of his disdain for Thomas Jefferson, Mar-
tin became more sympathetic to the Federalist
Cause and was an outspoken critic of the Jefferson
presidency. His successful handling of the defense
- of associate justice Samuel Chase’s impeachment

trialin the Senate (1805) and Aaron Burr’s reason

tial (1807) won Martn great respect and fame.

Martin argued several cases before the Supreme

Court, including McCulloch » Maryland (1819). In

. McCulloch, Martin warned against the abuses of im-

plied powers and suggested that a state could tax a
federal bank. He lost the case but defended what
he believed was a central feature of the Constitu-
tdon. In August, 1819, Martin suffered a paralyzing
stroke that prevented him from speaking. He
would live for seven more years, spending his final
years in the home of Aaron Burr.

FURTHER READING

Bradford, M. E. “Luther Martin.” In Founding Fa-
thers. 2d ed. Lawrence: University of Kansas
Press, 1994.

Clarkson, Paul S., and R. Samuel Jett. Luther Martin
of Maryland. Baltimore, Md - Johns Hopkins
University Press, 1970.

Mardn, Luther. “The Genuine Information.” In
The Records of the Federal Convention, edited by
Max Farrand. Vol. 8. New Haven, Conn.: Yale
University Press, 1966.

H. Lee Cheek, Jr
SEE ALSO Burr. Aaron; Chase, Samuel; Constiru-
tional Convention; Federalism; Impeachment of
Jjudges; McCullock v. Maryland.

Martin v. Hunter’s Lessee

CITATION: 1 Whear. (14 U.S.) 304

DATE: March 20, 1816

IssuE: Judicial federalism

SIGNIFICANCE: For the first tme, the Supreme
Court asserted its appellate jurisdiction to re-
view decisions by state supreme courts.

During the American Revoluton, Virginia confis-
cated the land estate of loyalist Lord Fairfax and
sold it to private interests. Virginia also enacted a
law denying the right of foreign subjects to inherit
land in the state. Fairfax’s English heir, Denny Mar-
tin, argued in court that the Virginia law was incon-
sistent with treaties between the United States and
Britain. In Fairfax’s Devisee v. Hunter's Lussee (1813),
the Supreme Court ruled in favor of Marin. The
high court of Virginia, headed by Spencer Roane,
refused to honor the decision and declared that
section 25 of the Judiciary Act of 1789, which au-
thorized the Court’s review of state court decisions,
Was an unconsttutional violaton of Virginia's sov-
ereignry. The case was returned to the Supreme
Court, renamed as Martin v. Hunter’s Lessee,

Speaking for a unanimous Court, Justice Joseph
Story repeated the earlier decision, and his forty-
Page opinion on behalf of federal Jjudicial review is
considered a masterpiece. Story insisted that sec-
ton 25 of the Judiciary Act was “supported by the
letter and spirit of the Constitution.” For the pur-
Poses of natonal union and uniformity, it was im-
perative for the Court to have the final authority to
interpret treaties, federal statutes, and the Const-
tudon. Story's landmark opinion srengthened na-
tonal sovereignty and the supremacy of the federal
Jjudiciary. The major ideas of Martin were reaf-
firmed in several cases, especially Cohens u Virginia
(1821).

Thomas T. Lewis

SEE ALSO Cohens v, Virginia; Fairfax’s Devisee v,
Hunter’s Lesses, Federalism; Judicial review; Judi-
ciary Act of 1789; State courts; States’ rights.

Martin v. Mo#t

CrratTion: 25 U.S. 19

DATE: Februarv 2, 1827

ISSUE: Presidential powers

SIGNIFICANCE: The Supreme Court, in the first ofa
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method. Departing from Hoyt v Flornida (1961), the
Supreme Court found that the Sixth Amendment
was violated by juries on which very few women
(less than 15 percent of all jurors) were seated if
the states excused or avoided seating women in var-
ious ways. Hoytwas not directly overturned because
it was not decided on Sixth Amendment grounds.
Chief Justice Warren E. Burger concurred, and Jus-
dce William H. Rehnquist dissented.

Richard L. Wilson
SEE aLs0 Gender issues; Hoyt v Florida; Jury, uial
by; Jury composition and size; Sixth Amendment.

Tennessee v. Garner

CrraTIOoN: 471 US. 1

DATE: March 27, 1985

IssuE: Use of force by the police

SIGNIFICANCE: The Supreme Court held thata po-
lice officer may use deadly force only when
there is probable cause to believe that the sus-
pect poses an immediate threat of death or phys-
ical harm to the officer or to others.

In 1974 a fifteen-yearold boy, Edward Garner,
broke a window to enter an unoccupied house in
Memphis, Tennessee. Two officers intercepted the
suspect in the back of the house. By shininga flash-
light, the officers were “reasonably sure” that the
suspect was young and unarmed. When he was
about, to escape over.a fence, one of the officers
shot him in the back. The officer had acted in ac-
cordance with Tennessee's fleeing felon statute,
which authorized all means necessary to stop a sus-
pected felon. The decedent’s father, nevertheless,
won a damage award against the officers and the
city.

By a 6-3 vote, the Supreme Court szuck down
the relevant porton of the Tennessee law. In the
majority opinion, Justice Byron R. White wrote
that apprehending a suspect “is a seizure subject
to the reasonableness requirement of the Fourth
Amendment.” The majority found no reasonable
justification for officers to use deadly force against
a suspect who did notappear to be armed and dan-
gerous. After the Garnerdecision was issued, half of
the states had laws that were unconsttudonal be-
cause of a lack of restraint on the use of force while

_attemptng to arrest a nondangerous suspect

Thomas T. Leuns

SEE aLs0 Due process, procedural; Fourth Amend-
ment; Aer v. Califormia.

Tenth Amendment

DaTE: 1791

DESCRIPTION: Amendment to the U.S. Consurtu-
don and part of the Bill of Rights that reserves
for the states those powers not delegated to the
federal government by the Consdtudon.

S1GNIFICANCE: The Supreme Court's decisions in-
volving the Tenth Amendment were not always
consistent. At dmes the amendment was crit-
cized as redundant and at others reaffirmed asa -
valuable part of the Constitudon.

The Tenth Amendment protects the reserved pow-
ers of the state, those not delegated to the federal
government by the U.S. Consttution. The First
Congress received numerous requests to include a
means of protecting the reserved powers of the
states. These concerns arose in many quarters dur-
ing the Constitudonal Convendon of 1787 and
radficaton process, especially among the Andfed-
eralists, who feared that an overbearing national
government would assume the authority of the
states. Ardcle II of the Artcles of Confederadon
had contained explicit provisions for protecting
states, initiating a system whereby “each state re-
tains its sovereignty.” Various early smte consttu-
dons included provisions outining the primacy of
states in the confederal arrangement. .
Federalists and Antifederalists. The most popu-
lar form of amendment requested during the srte
ratification convendons and proposed to the First
Congress concerned a reserved powers clause. The
defenders of the Constitution argued that such a

. provision was unnecessary. James Madison sug-

gested in No. 39 of The Federalist (1788) that each
state was “a sovereign body,” bound only by its voi-
untarv act of ratdfication Other Federalists, including
James Wilson, Alexander Hamilton, and John Marshall
at the Virginia ratifying convention, held that such a
proposal was already present in the Constitution and
that the new government would only have the powers
delegated to it.

Opposition to and suspicion of the proposed
Constitudon on the grounds that it would infringe
on the privileged status of the sates was wide-
spread. The defenders of state authority viewed the
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states as the repository of reserved power, and
many believed that states were invested with an
equal capacity to judge infractions against the fed-
eral government. In the Virginia radifving conven-
don, George Nicholas and Edmund Randolph,
members of the committee reporting the instru-
ment of ratification, noted that the Consttution
would have only the powers “expressly™ delegated
to it. If Federalists disagreed with the stress on state
authority, they generally viewed a reserved power
clause as innocuous, and Madison included such a
provision among the amendments he inroduced
in 1789.

In the First Congress, Elbridge Gerry, a Founder
and Antfederalist elected to the House of Repre-
sentadves, inwoduced a proposal reminiscent of
the Artcles of Confederation, leaving to the states
all powers “not expressly delegated” to the federal
government. Gerry's proposal was defeated, in
part because of concerns about the similarity be-
tween the language of his amendment and that of
the ardcles.

Otherswho ook a states’ rights or strict construc-
Honist view of the Constitution, including Thomas
Jefferson, persisted in defending state power. Be-
fore ratification of the Tenth Amendment, Jeffer-
son advised President George Washington that in-
corporating a national bank was unconsttutional,
basing his opinion on the amendment. Jefferson
would later compose the Kentucky Resolutions,
which defended the states as the sovereign build-
ing blocks of the American nation and noted that
the states reined a means of protection when
threatened. To describe the process of state action,
Jefferson supplied 2 new term, nullification, to
note the immediacy and severity of the “remedy”
necessary to prohibit the federal government from
absorbing state authority.

Defenders of the federal government, some-
tmes described as nationalists or loose conszuc-
tonists, argued that Congress must assume more
power if the needs of the counay were to be met.
Most prominent among the advocates of increased
federal authority was Hamilton. For Hamilton, the
Tenth Amendment was unnecessary as the polia-
cal order already protected states. The Constitu-
ton, according to the natonalists, already con-
rained provisions for the exercise of federal power,
including the necessary and proper clause and su-
premacy clause.

TEXT OF THE TENTH AMENDMENT -

The powers not delegated to the United"

States by the Constitution, nor prohibited by .-
it to the Sates, are reserved to the States res”
spectively, or to the people. I

The Court and the Amendment. The Supreme
Court addressed the conaoversy in McCulloch o
Maryland (1819). The Court upheld the constiy-
tonality of a nadonal bank, even though such un
insdrution was not specified in the Constution. [
dismissing a strict delineadon of state and federal
authority, the Court, under the leadership of Mur-
shall, extended the powers of Congress at the ¢x-
pense of the states. However, the Marshall Couyt
also affirmed the notion that police powers be-
longed exclusively to the states. Under Chief Jus-
tdce Roger Brooke Taney, the Court assumed more
of a strict constructionist posture.

With the Civil War and Reconstruction, the .
thority and influence of the federal governmene
were greaty increased. The role of the Temih
Amendment was essendally disregarded as federl
roops occupied southern states and Congress pro-
vided governance. The authority of the states con-
dnued to suffer, resulting in part from a series of
Court decisions in the wenteth century. In Cham-
pion v. Ames (1903), the Court affirmed a congres-
sional act that prohibited the sale of lottery tckets
across state lines as an effort to limit gambling. Be-

- fore Champion, decisions regarding gambling were

made by the states. The decisions of the Court were
not consistent, and it soon adopted a view of the re
ladonship between states and the federal govern-
ment that allowed each to be authoritative in js
own sphere, exempting “state inscrumentalitjes”
from federal taxadon. In Hammer v. Dagenhart
(1918), the Court ruled in favor of state power
in terms of commerce. The Tenth Amendment
would, however, suffer its most severe criticism in
United States v. Darby Lumber Co. (1941). In this deci-
sion, Chief Justice Stone discredited the ameni-
ment as “redundant” and a “constwutional wun-
quilizer and empty declaration.”

Although Stone dismissed the amendment,
contnued authentication of its importance can be
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seen in Fry v. United States (1973), in which the
Courtaffirmed that the amendment “expressly de-
clares the constdrutional policy that Congress may
not exercise power in a fashion that impairs the
States’ integrity or their ability to funcdon effec-
dvely in a federal system.” In Prin&x v United States
(1997), the Court again forcefully affirmed the
amendment, noting that the amendment made ex-
press the residual state sovereignty that was implicit
in the Constirution’s conferring of specific govern-
mental powers to Congress.
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Terminiello v. Chicago

CrraTION: 337 U.S. 1

DATE: May 16, 1949

IssUES: Freedom of speech; freedom of assembly

SIGNIFICANCE: The Supreme Court strengthened
freedom of speech rights when speakers draw
hostile opposition.

Justice William O. Douglas wrote the opinion for
the 54 majority, overturning the convicton of a
profascist, anti-Semidc priest named Terminiello
who spoke to a sympathetic audience while a hos-
dle crowd gathered outside. Terminiello was ar-
rested for disturbing the peace. The local court
convicted him by simply finding that his speech
made the audience outside the hall angry. The Su-
preme Court found that the fact that his speech
had angered a group was inadequate grounds fora
convictdon because it did not show thart the speaker
incited acdons that were a clear and present dan-
ger. The case fearured strong dissents by Chief Jus-
tice Fred M. Vinson and Justices Felix Frankfurter
and Robert H. Jackson, who argued that the case
should have followed the fighting words limitation’
set out in Chaplinsky v. New Hampshire (1942). The
swrength of the dissents is significant because the
Court's 54 majority evaporated in similar cases
such as Feiner v. New York (1951).

Richard L. Wilson
SEE ALSO Assembly and association, freedom of;
‘Bad tendency test; Brandenburgw. Ohio; Chaplinshyv.
New Fampshire; Clear and present danger test; Feiner
v New York: Gitlow v. New York: Schenck v. United States,
Speech and press, freedom of; Whitney v California.

Territories and new states

DESCRIPTION: Land belonging to the United
States that has not become a state and defined
areas that just gained statehood.

SIGNIFICANCE: The additon of new territory and
the creadon of new states, authorized by the
U.S. Constrtution, increased the jurisdiction of
the Supreme Court and brought varied and
complex issues before it.




